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LEGAL ASPECTS OF SHUJAN’S REFORM PROPOSALS (for discussions only)
The Constitution of the People’s Republic of Bangladesh
	Item
	Constitutional Provisions
	Observations
	Recommendations

	Election of the President
Power of the President
	48. (1) There shall be a President of Bangladesh who shall be elected by the Members of the Parliament in accordance with law.
48 (3) In the exercise of all his function, save only that of appointing be Prime Minister pursuant to clause 3 article 56 & the Chief Justice pursuant to clause 1 of article 95, the President shall act in accordance with the advice of the Prime Minister.
Article 48(5) may be amended as: The Prime Minister shall keep the President informed on matters of domestic and foreign policy, and submit for the consideration of the Cabinet any matter which the President may request him to refer to it.

	The President should be elected by an extended electoral college which may comprise the members of the Parliament and all elected members of the local elective bodies (like Municipal corporations, pourashava, Zilla Parisad, Upazila Parishad, Union Parishad)
The powers and functions of the President should be increased and the secretariat of the President should be strengthened.
	48 (1) may be revised as:

There shall be a President of Bangladesh who shall be elected by the Members of the Parliament and by the elected Members of the local elective bodies (like Municipal Corporations, Pourashavas, Zilla Parisad, Upazila  Parishad, Union Parishad) elected in accordance with Article 59 of the Constitution.
This article may be revised as: 

48 (3) In the exercise of all his functions, save only that of appointing the Prime Minister pursuant to clause 3 article 56, the Chief Justice pursuant to clause 1 of article 95, and Chairmen and Members of all constitutional bodies (the Election Commission, Anti-Corruption Commission, Public Service Commission, and Comptroller and Auditor General).
A new sub article as 48(4) should be added:

48(4) The President as Chancellor of the Universities shall meet the Vice-Chancellors every month and advise them on academic and administrative matters. The University Grants Commission shall serve as the President’s secretariat for this purpose.
Article 48(5) may be amended as: The Prime Minister shall keep the President informed on matters of domestic and foreign policy on a monthly basis, and submit for the consideration of the Cabinet any matter requested by him/her to refer to it.


	Item
	Constitutional Provision
	Observation
	Recommendation

	Term of  Prime Minister
Non-Party Caretaker Govt
	56(2) The Appointments of the Prime Minister and other Ministers of state and Deputy Ministers, shall be made by the President.

57 & 58B.(1) There shall be a Non-Party Caretaker Government during the period from the date on which the Chief Advisor of such Government enters upon office after Parliament is dissolved or stands dissolved by reason of expiration of its term till the date on which a new Prime Minister enters upon his office after the constitution of Parliament.
(2) The Non-Party Care-taker Government shall be collectively responsible to the President.

(3 )The executive power of the Republic shall, during the period mentioned in clause (1), be exercised, subject to the provisions of Article 58D(1), in accordance with this constitution by or on the authority of the chief advisor and shall be exercised by him in accordance with the advice of the Non-Party Care-taker Government.

  
	The Term of office of the P.M. should be limited to create opportunity for new leadership..
[We strongly feel that the system of Non-party Caretaker Government (Article 58) should be abolished in order to help institutionalise democracy. At most an Interim Government may be created on for the 10th Parliamentary elections.] 
The 13th Amendment and the provision of the Non-Party Caretaker Govt. is the outcome of distrust and intolerance. Hence it is not a permanent solution for our dysfunctional political system. Besides it is threatening to destroy our judiciary. It is also a violation of the basic structure of our Constitution.

	56(2) Provided further that a person shall not hold office of the Prime Minister for more than two terms

Add a proviso after sub-Article (3) of Article 57 as follows: 

Provided that the President shall appoint an interim Prime Minister such a person who is not seeking election to the next Parliament from  amongst members of the dissolved Parliament after consultation with its members representing political parties within fifteen days of such dissolution to head a caretaker Government to be formed with ten other Ministers appointed by the President in accordance with the amended provision of sub Article (3) of Article 58 and such interim Prime Minister shall hold office till the Prime Minister appointed under sub-Article (3) of Article 56 from amongst members of the next Parliament.
Provided that a person or persons appointed as Interim Prime Minister and members of the Interim Government shall not be eligible for appointment in any office of profit in the next government nor shall they have any business relation with the government in future. 

Repealed Article 58A

Repealed Chapter IIA- Non-Party Care-Taker Government including Articles 58B, 58C, 58D, 58E

Add a proviso after sub-Article (3) of Article 58 as follows:

Provided that President shall appoint such number of interim Ministers such persons who are not seeking election to the next Parliament from amongst the members of the dissolved Parliament in proportion to the number of such members representing political parties to aid and advise the interim Prime Minister within fifteen days  of such dissolution and such interim Government and shall carry on routine functions of the Government with the aid and assistance of persons in the service of the Republic; and except in the case of necessity for the discharge of such functions it shall not make any policy decisions; and it shall give to the Election Commission all possible aid and assistance that may be required for holding the general election of members of Parliament peacefully, fairly and impartially.

In case of non availability of such members, President shall appoint persons of eminence without political affiliation to this post.  


	Term & function of M.P

Reserved women seats

Unauthorized absence

No Remuneration for absence  


	65(2) Parliament shall consists of three hundred members to be elected in accordance with law from single territorial constituencies by direct election.

65(3)------- these shall be reserved thirty seats exclusively for women members who shall be elected according to law by the members aforesaid. 

67(1)(b)---- If he is absent from Parliament without the leave of Parliament for ninety consecutive sitting days-------------- .
68.Member of shall be entitles to such remuneration, allowances and privileges as may be determined by act of Parliament or, until so determined, by order made by the President 


	65(3) 
1. Number of reserved seats for women should be increased to 1/3 of the total member of members of the Parliament.
2. The whole country should be divided in 100 zones each for 1 woman seat. Women members shall be directly elected by the electors.

67(1) (b) To discourage unauthorized absence the time of absence should be minimized to 45 sitting days.

The Constitution should also make some provision that a member of the Parliament shall attend 60% sittings of each session or shall lose his seat.

A member of the Parliament when remain absent from the sitting of the Parliament should not claim remuneration, honorarium, allowances and other privileges. 


	Addition to 65(1): Further provided that a Member of Parliament shall engage himself in law making activities in the Parliament and shall not involved himself in local development projects, local educational institutions or in any office of profit of the Republic. Nor shall he/she be engaged directly or indirectly in business relations with the government.
65(3) the word 'forty five'; should be replaced by ' one hundred'.

65(4) The whole country shall be divided into 100 zones each for one woman seat and the women member shall be directly elected by the electors of that zone.

67(1) (b)---- . the word '90' shall be replaced by '45'
67(B)(b) a member of the Parliament must attend 60 percent of the sittings of each session or lose his seat. 
A new provision may be added: 

Provide that a Member of the Parliament absenting himself from the sitting of the Parliament session shall not be entitled to any remuneration or allowances for the period of such absenting.

Provide further that a member of the Parliament shall not get any preference over other citizen of the country in respect of allocation of Government land and tax exemption in respect of import his/her car, vehicle or vessel for his private use  


	The Floor Crossing

Gap between two sessions of the Parliament
Speaker and Deputy Speaker
Standing

Committees


	Article 
70 (1).A person elected as a member of Parliament at an election at which he was nominated as candidate by a political party shall vacate his seat if he resigns from that party or votes in Parliament against that party.

72(1) ------- Provided that a period exceeding ---------- the next season:
74(1) Parliament shall at the first sitting after any general election elect from among its members a Speaker a Deputy Speaker, and if either office becomes vacant shall within seven days or, if Parliament is not then sitting, at its first meeting thereafter, elect one of its members to fill the vacancy.
Article 76(2). In addition to the committees referred to in clause (1), Parliament shall appoint other standing committees............


	Article 70(1) has now been proved to be a great hindrance to our Parliamentary democracy, though it is a great check to control the MPs and ensure stability of the government. It should be modified.
72 (1) To give Parliament more time for legislative activities the gap between two sessions should be thirty days.
Speaker and Deputy Speaker should resign from their respective parties.
The role of the standing committees is advisory. The committees can only advise the ministries and review their activities; they cannot enforce their decisions on the ministries. To make the committees effective, they should be given some authority to enforce their decisions. The Constitution should be amended accordingly.

If the chairman and minister are from the same party, then the transparency and working of the committees are again in question. The chairmen of the Parliamentary Standing Committees should be from the members of the opposition parties. There should be an ethics committee to regulate the conducts of the member. 
	70(1) to be added after the word party “which may cause  the fall of the government”

72(1) Provided --------- the words 'sixty days' to be replaced by 'thirty days'.

Article 74(1) and 74(2) should read as follows: “... instead of a Deputy Speaker, two Deputy Speakers, one of whom shall be from the opposition party ...”
(1a) Speakers and Deputy Speakers shall resign from the political party and shall not take part in any party activities during the tenure of the Parliament.

(2) Deputy Speaker should read as Deputy Speakers.
New clauses to be inserted after ... committees  in 76(2) 

''and the chairmen of such committees shall be from the members of the opposition parties.''
76(2)(bb) the ministries shall implement the decisions of the committees.    


	Election Commission


	Article 118(1), There shall be an Election Commission for Bangladesh consisting of a Chief Election Commissioner and such number of other Election Commissioners, if any, as the President may from time to time direct, and the appointment of the Chief Election Commissioners and other Election Commissioners (if any) shall, subject to the provisions of any law made in that behalf, be made by the president.

(2) When the Election Commission consists of more than one person, the Chief Election Commissioner shall act as the chairman thereof.

(3) Subject to the provisions of this Constitution  the term of office of an Election Commissioner shall be five years from the date on which he enters upon his office, and-

(a) a person who has held office as Chief Election Commissioner shall not be eligible for appointment in the service of the Republic;

(b) any other Election Commissioner shall, on ceasing to hold office as such, be eligible for appointment as Chief Election Commissioner but shall not be otherwise eligible for appointment in the service of the Republic.

(4) The Election Commission shall be independent in the exercise of the functions and subject only to this Constitution and any other law.

(5) Subject to the provisions of any law made by Parliament, the conditions of service of Election Commissioners shall be such as the President may, by order, determine.

Provided that an Election Commissioner shall not be removed from his office except in like manner and on the like grounds as a judge of the Supreme Court (substituted for the words ‘High Court’ by the Second Proclamation (Tenth Amendment) Order 1977.

(6) An Election Commissioner may resign his office by writing under his hand addresses to the President.

Article 126. It shall be the duty of all executive authorities to assist the Election Commission in the discharge of its functions.

65. Parliament shall consist of three hundred members to be elected in accordance with law from single territorial constituencies by direct election and, for so long as clause (3) is effective, the members provided for in that clause; the members shall be designated as members
	· President should appoint the CEC in consultation with the major political parties and other ECs in consultation with CEC independently and not on the recommendation of the Prime Minister. 

· The President shall consult the political parties as far as possible in this respect.

· The Interim Government shall process appointments of the CEC and other ECs. The term of the CEC and other ECs shall be five years and expire on the termination of the term of the Parliament.

· A list or a panel for the CEC and ECs may be prepared in consultation with the political parties. And in preparing such panel or list, Judges of the Supreme Court, High Court, and Civil Servants and other distinguished citizens with past relevant background and good reputation, may be considered.

· Ensure the financial independence of the Election Commission by treating all its expenses as charged expenditures in the National Budget.

· Ensure the setting up of an independent secretariat for the Election Commission
· The Secretary and other senior officers of the EC may be appointed on deputation by the government. But once they are so appointed, they would be deemed as officer/employees of the EC, and the EC shall have all power to fire them and such order of firing should be deemed as if done by their appointing authority.

· Conduct of business of the Election Commission should be made on unanimous decision, as per the recent High Court judgment. In case of difference of opinion, majority should prevail. 


	Substitute sub-Article  (1) of Article 118 as follows:

1. There shall be an Election Commission for Bangladesh consisting of a Chief Election Commissioner and not exceeding four other election Commissioners and their appointment shall subject to any law made in this behalf, be made by the President in consultation with the Political Parties represented in the Parliament from a panel consisting of fifteen Non-Partisan distinguished persons of  Bangladesh.

Substitute clause (2) of Article 118 as follows:

 (2) Chief Election Commissioner shall act as chairman of the election Commission and also, its decision shall be taken by the and all this decisions shall be taken opinion by the majority of the by of the Commissioners.

Substitute sub-Article (3) of Article 118 except sub-clause (A) and (B) as follows:

(3) Subject to the provisions of this constitution the term to office of the Election Commissioners shall expired on the dissolution of the Parliament election of which was conducted by such Commissioners and –

a)-------------

b)-------------

Addition to article 118(2) of the Constitution after the word chairman thereof ... “ and decision(s) shall be taken unanimously, and in case of difference of opinion, by majority.”  
Add sub-Article (7) after sub-Article (6) of Article 118 as follows:

(7) For aiding and assisting the Election Commission in performing its functions there shall be a secretariat under its control and supervision consisting of such number of officers and employees and their service conditions shall be determined by it from time to time and the expenditure of the Election Commission and its secretariat shall be charge on the consolidated fund. The Commission shall function in a transparent manner.
 








� Article 70 was substituted for the former article 70 by the Constitution (Twelfth Amendment) Act, 1991 (Act XXVIII of 1991), s. 5.
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